CHAPTER GJ

PREVENTION OF MONEY LAUNDERING
AcT, 2002

DEFINITIONS

Major Definitions

Question 1

What is Money — Laundering?

Whosoever directly or indirectly attempts to indulge or knowingly assists or knowingly is a
party or is actually involved in any process or activity connected with the proceeds of crime
and projecting it as untainted property shall be guilty of offence of money laundering.

Question 2
What are Proceeds of crime?

Section 2(1)(u) defines "proceeds of crime" as any property derived or obtained, directly or
indirectly, by any person as a result of criminal activity relating to a scheduled offence or the
value of any such property.

Question 3
What is Payment System? (As introduced by the Amendment Act, 2009)

In terms of clause (rb) of section 2 "payment system" means a system that enables payment
to be effected between a payer and a beneficiary, involving clearing, payment or settlement
service or all of them. It includes the systems enabling credit card operations, debit card
operations, smart card operations, money transfer operations or similar operations;

Question 4
What is the punishment for the offence of money laundering?

Chapter Il comprises of Sections 3 and 4. Section 3 deals with the office of money laundering
which has been discussed in the definition part above. Section 4 provides for the punishment
for Money-Laundering. Whoever commits the offence of money-laundering shall be punishable
with rigorous imprisonment for a term which shall not be less than three years but which may
extend to seven years and shall also be liable to fine which may extend to five lakh rupees.
But where the proceeds of crime involved in money-laundering relates to any offence specified
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under paragraph 2 of Part A of the Schedule, the maximum punishment may extend to ten
years instead of seven years.

Question 5

Enumerate the obligations of banking companies under the Prevention of Money Laundering
Act, 2002. (Nov 08)
Answer

Section 12 of Prevention of Money Laundering Act, 2002 provides for the obligation of Banking
Companies, Financial Institutions and Intermediaries of securities market. Every banking
company, financial institution and intermediary shall:

(@)  Maintain a record of all transactions, the nature and value of which may be prescribed,
whether such transactions comprise of a single transaction or a series of transactions
integrally connected to each other, and where such series of transactions take place
within a month. Such records shall be maintained for a period of ten years from the
date of cessation of the transactions between the clients and the banking company or
financial institution or intermediary, as the case may be:

(o)  Furnish information of the above transactions to the Director appointed for the purpose
of this Act within the prescribed time;

()  Verify and maintain the records of the identity of all its clients, in the prescribed
manner.

If the principal officer of a banking company or financial institution or intermediary has
reason to believe that a single transaction or series of transactions integrally connected
to each other have been valued below the prescribed value so as to defeat the
provisions of this section, such officer shall furnish information in respect of such
transactions to the Director within the prescribed time.

Question 6

How the trials under PMLA are conducted in special courts? Is the offence under PMLA
are bailable?

Sections 43 - 47 deals with provision relating to Special Courts. Section 43 empowers the
Central Government (in consultation with the Chief Justice of the High Court) for trial of
offence of money laundering, to notify one or more Courts of Sessions as Special Court of
Special Courts for such area or areas or for such cases as may be prescribed in the
notification to this effect. Section 44 clearly provides for the offences triable by Special Courts.
It overrides the provisions of the Code of Criminal Procedure, 1973 and provides that -

(i) the schedule offence and the offence punishable under section 4 shall be triable only
by the Special Court constituted for the area in which the offence has been committed;

6.2

© The Institute of Chartered Accountants of India



Prevention of Money Laundering Act, 2002

(i) a Special Court may, upon a complaint made by an authority authorised in this behalf
under this Act take cognizance of the offence for which the accused is committed to it
for trial. The requirement of police report of the facts which constitute an offence under
this Act is no more applicable.

Answer

The provisions of Section 44 shall not be deemed to affect the special powers of the High
Court regarding bail under section 439 of the Code of Criminal Procedure, 1973 and the High
Court may exercise such powers including the power under clause (b) of sub-section (1) of
that section as if the reference to "Magistrate" in that section includes also a reference to a
"Special Court" designated under section 43.

Section 45 provides that the offences under the Act shall be cognizable and non-bailable.
Notwithstanding anything contained in the Code of Criminal Procedure, 1973, no person
accused of an offence punishable for a term of imprisonment of more than three years under
Part A of the Schedule shall be released on bail or on his own bond unless-

() The Public Prosecutor has been given an opportunity to oppose the application for such
release and

(i)~ Where the Public Prosecutor opposes the application, the court is satisfied that there
are reasonable grounds for believing that he is not guilty of such offence and that he is
not likely to commit any offence while on bail.

In case of any person who is under the age of 16 years or in case of a woman or in
case of a sick or infirm person, the Special Court can direct the release of such person
on bail.

The Special Court cannot take cognizance of any offence under the Act, unless a
complaint in writing is made by:-

(@)  The Director or

(o) Any officer of the Central Government or a State Government, authorised in
writing in this behalf by the Central Government by a general or special order
made in this behalf by that Government.

Notwithstanding anything contained in the Code of Criminal Procedure, 1973, or any other
provision of this Act, no police officer shall investigate into an offence under this Act unless
specifically authorised, by the Central Government by a general or special order, and, subject
to such conditions as may be prescribed.

Section 45 has been amended by the Amendment Act of 2005 and it is interesting to observe,
how the law grants the right of bail to the accused but avoids the misuse of this right by
providing for adequate safeguards in the Section. The suo motto authority of the police officer

6.3

© The Institute of Chartered Accountants of India



Corporate and Allied Laws

in investigating an offence under the Act has been done away with. An authority from the
Central Government by a general or special order, and fulfillment of the prescribed conditions
has been introduced by the Amendment Act - is in right spirit. There is always a fear of such
powerful legislation being misused unless adequate safeguards are provided as in the instant
case.

Section 46 provides that the provisions of the code of Criminal Procedure, 1973 (including the
provisions as to bails or bonds) shall apply to the proceedings before a Special Court and the
Special Court shall be deemed to be a Court of Session and the persons conducting the
prosecution before the Special Court, shall be deemed to be a Public Prosecutor.

Section 47 empowers the High Court to exercise (so far as applicable) all the powers granted
by Chapter XXIX or Chapter XXX of the Code of Criminal Procedure 1973 on Special Court
within its jurisdiction
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